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Purpose. Conducting a study on problematic issues of legal regulation of economic activity during the period of armed aggres-
sion of the Russian Federation against Ukraine, including relations with enterprises of the mining and metallurgical sector. This
will be relevant for legal advisers at enterprises, legal practitioners, legislators, owners of these enterprises and their employees as
well as representatives of executive authorities, whose powers include the elimination of gaps in legislation, with the provision of
practical recommendations for improving the norms of the current legislation to regulate relevant relations and minimize possible
cases of manipulation of the current legislation.

Methodology. General scientific methods for researching processes and phenomena were used, namely: methods of analysis
and synthesis to create a methodological apparatus for studying the consequences of the influence of “force majeure circum-
stances” on the activities of enterprises. Special research methods were also used, namely: grouping and systematization of theo-
retical material on the research topic, and logical generalization of the main characteristics.

Findings. The presented scientific study analyzes problematic issues of legal regulation of relations with enterprises of the min-
ing and metallurgical sector, including the aspect of reference by enterprises to “force majeure” as a reason for not fulfilling their
duties. The practice of manipulation by counterparties of their rights and the imposed martial law is analyzed, and proposals for
changes to the current legislation are provided, the purpose of which is to simplify the procedure for protecting enterprises that are
forced to go to court to recover obligations from the other party under the contract.

Originality. The article analyzes new aspects of the problems of a legal settlement of relations between legal entities (companies
of counteragents) and enterprises of the mining and metallurgical sector, due to the armed aggression of the Russian Federation
against Ukraine, using the example of counterparties’ use of the possibility of evading the fulfillment of their obligations under the
agreement (contract), substantiated proposals aimed at improving the norms of the current economic procedural legislation.

Practical value. The results of the study are important for legal advisers, practicing lawyers and lawyers, managers and accoun-
tants of enterprises in the case of the need to prove the existence of specific circumstances in the counterparty’s activities (destruc-
tion or damage to the material and technical base, lack of employees, other factors). The significance for legislators and executive
authorities is that they can directly improve the legal framework.

Keywords: mining and metallurgical complex, enterprise, counterparty, force majeure, legal regulation, law

Introduction. According to the Constitution of Ukraine
[1], our state guarantees legal protection of the right to entre-
preneurial activity, and protection of the right to work, includ-
ing the opportunity to earn a living; Ukraine is a legal and in-
dependent state.

In today’s extremely difficult times, when Ukraine is fight-
ing for its right to territorial integrity, the right to exist within
the internationally recognized borders, the rights known and
commonplace for most citizens have acquired a different col-
or, have become even more important and fundamental for the
existence of every citizen.

The authors have repeatedly studied the issue of the right
to work in their works, but they did it from a different angle,
which allowed them to focus on the rights of a particular work-
er, the possibility of protecting such rights, and eliminating the
caused harm.

Now we realize that scientific and legal analysis is needed
for another group of legal relations which primarily arise be-
tween legal entities, mostly limited liability companies (less
often individual entrepreneurs), and enterprises of the mining
and metallurgical complex.

It is no secret that large consumers of goods and services
(we are talking about the enterprises of the mining and metal-
lurgical sector) have always tried, and quite successfully dic-
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tated their “rules of the game” in the relevant contracts for
the supply of goods, equipment, and works. With very few
exceptions, giant enterprises did it more than successfully for
themselves. Such enterprises have always been able to choose,
have always demanded a lower and therefore more profitable
price for themselves, and most importantly, have always laid
down the most favorable protection norms for themselves in
their agreements with contractors. As a separate additional
protection for themselves, in many such agreements in the
“dispute resolution” section of the agreement, it was noted
that in case of a dispute, its consideration should take place in
a specific arbitration court. Thus, the current legislation al-
lows one, by agreement of the parties, to choose the jurisdic-
tion and a specific, in fact, private court in which the parties
should consider conflicts that may arise in connection with
non-fulfillment or improper fulfillment of the terms of the
contract.

At the same time, the most painful clause for the counter-
parties of the mining and metallurgical sector was that of de-
ferred payment under the contract. Thus, a certain standard
for most enterprises was a delay in payment under the contract
for at least 30, and to a greater extent for 4—60 days. Some
state-owned enterprises (although not directly related to the
MMC complex but related to it) laid down in the contract a
deferral of payment for obligations fulfilled by counterparties
for 180 days. Such bondage conditions, on the one hand, cre-
ated maximum protection for the MMC enterprises, and on
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the other hand, created several legal and technical problems
for the counterparties.

Unfortunately, the relevant practice can be observed in
such large industrial cities as Kryvyi Rih, and Zaporizhzhia.

With the introduction of martial law in Ukraine, imposed
by the President of Ukraine due to the armed aggression of the
Russian Federation against Ukraine [2], as well as to a signifi-
cant amount of damage to civilian infrastructure, industrial
facilities, roads, railways, lack of fuel and lubricants, the shut-
down of a significant number of enterprises and, naturally, the
depreciation of the national currency, the overall economic
situation has deteriorated and, according to analysts, will con-
tinue to deteriorate. Logistical collapse, paralyzed ports, con-
gestion of railway lines, an increase in tariffs, and of course, a
significant number of citizens leaving the temporarily occu-
pied territories added additional problems.

Energy problems, namely the lack of electricity in some
regions, have also significantly worsened the overall econom-
ic, industrial and social situation. This, in the conditions of
the work provided for publication, makes us pay attention to
even more difficult working conditions of both large industrial
enterprises and their counterparts. If the mining and metal-
lurgical enterprise PJSC “ArcelorMittal Kryvyi Rih” needs
more than significant amounts of electricity to start one tech-
nological process for the manufacture of relevant products,
then it is similarly needed for the functioning of ordinary of-
fices. However, the problem is common, and it, on the one
hand, results in spending more and more money for its own
functioning and, on the other hand, further reduces the op-
portunities for earning.

However, one of the important problems facing indepen-
dent and legal Ukraine is ensuring the rule of law, the func-
tioning of the relevant institutions and mechanisms of state
power, which should ensure the regulation of social relations
in all spheres, including the regulation of business relations, in
fact, economic relations, whose purpose is to fulfill obligations
under the contract.

In fact, the enterprises of the mining and metallurgical
complex remain profitable, none of the major enterprises has
initiated bankruptcy proceedings, and although the economic
situation has deteriorated compared to the same period last
year, such enterprises have been and remain the most power-
ful, continuing to dictate their conditions to the counterparty
and continuing to fail to fulfill a significant number of obliga-
tions under contracts, in terms of payments for work already
performed or goods delivered, which respectively took place
before the start of the armed aggression.

Even the fact that the physically destroyed enterprise PJSC
“Azovstal Iron and Steel Works” has not initiated bankruptcy
proceedings as of the date of writing this article but has out-
standing obligations to a certain number of counterparties in
terms of performing work or delivering goods which have been
obviously destroyed physically, confirms the above position.
We also cannot even theoretically assume how much work has
been performed at the destroyed enterprises or enterprises
seized in the temporarily occupied territories, and how much
of such work is not confirmed by the relevant acts or in another
legal way. And the last example automatically puts the counter-
parties’ enterprises in a very weak position of protection, be-
cause it is likely that large enterprises will not be willing to con-
firm the relevant facts and provide evidence against themselves
for future claims, the number of which is expected to increase.

The problem of protecting the rights of such counterpar-
ties is, in our opinion, the most urgent today, because in addi-
tion to the owners themselves, such large enterprises have
many employees, and in many cases are platforms for the im-
plementation, development of new and modern production
processes, because they have their own interest in the result
and the ability to act quickly in case of prospects for the devel-
opment of their own projects. Consequently, such enterprises
are no longer small businesses, in many cases, they have sig-

nificant staff (from several dozens to hundreds of employees),
material, technical and scientific base, and their only painful
drawback is the lack of significant resources that will allow
them to last for an unlimited period until the enterprises of the
MMC complex fulfill their obligations and pay off the execut-
ed contracts.

Moreover, now, in open sources and by the example of
communication with acquaintances, experts in various fields,
we can receive information about the increase in layoffs and
liquidation of enterprises for both objective and subjective rea-
sons; this is the reverse side of the armed aggression launched
against Ukraine.

Literature review. Such scientists as Bandurka O. M., No-
syk R. M., Milash V.S., Gusarev S.D., Prokhorenko M. M.,
and other authors have been engaged in scientific research on
this topic in the field of law.

Such scientists as Stupnik M.I., Vilkul Yu.G., Chuba-
rov V.O., Bradul O.M., and Bondarenko A.M. have dealt
with the activities of enterprises of the Mineral Processing
Plant complex.

In the context of the proposed topic, it is advisable to note
that the issue of legal regulation of mining and metallurgical
enterprises, in the period before the beginning of the armed
aggression on February 24, 2022, was not regulated perfectly,
the current Economic Code was and remains outdated, as well
as many other laws and codes which we inherited as a legacy
from the Soviet past and which obviously need significant rad-
ical changes. In this context, it is advisable to pay attention to
the recommendations on reforming the relevant parts of public
life and legal relations of our foreign partners, which, in their
opinion, should be an essential requirement for the country’s
integration into the EU.

At the same time, the system worked, and the contractors,
considering the stable exchange rate, the cost of fuel and lubri-
cants, and tax legislation, could work systematically, and even
voluntarily agreed to the so-called “deferred payment”, which
in the practice of enterprises of the mining and metallurgical
complex and some state and municipal enterprises could be
more than significant. Thus, for example, in the issues of
transparency of tender procedures carried out by state-owned
enterprises, the Antimonopoly Committee of Ukraine has re-
peatedly drawn attention to the fact that such strange require-
ments with an increase in the terms of payments are nothing
more than “corruption risks”, canceling the relevant tenders.

Such a standard, if not a clause of the contract as “force
majeure” was rather declarative, and certainly, was not taken
seriously by the parties, both for objective and subjective rea-
sons.

To date, such a problematic issue as “force majeure” has
become extremely relevant, because, under the guise of it, gi-
ant enterprises continue to fail to fulfill their obligations under
the contract, depriving their counterparties of earned funds, in
many cases manipulating both objective facts and legislation.
And thus, these enterprises might not pay wages to employees,
taxes, and, fulfill obligations under other contracts.

Although some issues of the activities of enterprises of the
mining and metallurgical sector were studied earlier by the au-
thors [3], such works were mostly theoretical and practical.
Indeed, the works studied some problematic issues, risks of
enterprises, but for objective reasons, scientists did not delve
into the problematic issues that may arise during the period of
armed aggression.

Today, considering the significant changes that have taken
place and are unfortunately taking place in Ukraine, we have a
significant practical base, which indicates the lack of scientific
research on certain issues, and the need to improve the issues
of regulatory norms for the relevant enterprises, taking into ac-
count the problems of their activities within the legal frame-
work and actual circumstances.

The negative practice of registration of tax invoices, the
objective problems of business that we write about above also
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confirm the importance and relevance of the scientific re-
search.

Unsolved aspects of the problem. It is worth noting that
martial law, introduced by the President of Ukraine by issuing
the relevant Decree No. 64/2022, which in turn was approved
by the Law of Ukraine No. 2102-1X, proclaimed throughout
Ukraine, has already been repeatedly extended, in compliance
with the same legal procedure [4], and it is impossible to pre-
dict how long it will continue. It is obvious that such a legal
situation, which certainly affects everyone and everything that
happens in Ukraine, will be at least until the armed aggression
and related risks are eliminated.

To analyze the material provided in the article, it is advis-
able to start with the fact that the Ukrainian Chamber of Com-
merce and Industry has officially agreed that the military ag-
gression of the Russian Federation against Ukraine is a force
majeure. This, in the opinion of many enterprises of the MMC
and not only, opened the door to the application of mecha-
nisms by which such enterprises were able to at least postpone
the fulfillment of their obligations for an indefinite period.

The very interpretation of the term “force majeure” is
specified in the Law of Ukraine “On Chambers of Commerce
and Industry in Ukraine”, Article 14-1 [5] and the Regulations
of the Chamber of Commerce and Industry of Ukraine, other
local regulations of the system of the specified body (approved
by the Presidium of the Chamber of Commerce and Industry
of Ukraine in 2014, No. 40(3).

Thus, in these normative legal acts, it is specified what ex-
actly should be understood by the circumstances of force ma-
jeure (force majeure circumstances), for example extraordi-
nary and inevitable circumstances that objectively make it
impossible to fulfill the obligations stipulated by the terms of
the contract (contract, agreement, etc.), the actions of a for-
eign enemy, general military mobilization, compulsory seizure
of enterprises, and others [6]. In fact, this normative legal act
gives us a very extended list of all actions, circumstances, and
processes, in the presence of which participants in economic
relations can refer to the presence of force majeure.

Therefore, we can perceive force majeure as circumstances
that make it impossible to fulfill the obligations assumed. The
very circumstances, in the presence of which we can talk about
the occurrence of force majeure, are specified in the legislation,
they were discussed above. Although, this list is not exhaustive.

Considering the conditions in which Ukraine is today, it is
not uncommon for large enterprises of the mining and metal-
lurgical complex to fail to fulfill their obligations under the
contract, referring to “force majeure”, which creates problems
for the counterparties. The problems are described above.

This situation requires improvement of the norms of the
current legislation not soon, but immediately since the coun-
terparties do not have much time, and in the presence of sig-
nificant debts to them, even if they decide to go to court with a
request to oblige the mining and metallurgical complex to ful-
fill its obligations under the contract, they may go bankrupt.
The choices are: to wait (increasing the chances of bankrupt-
cy), to look for alternative areas of work (many of those who
are still working do so), or to go to court with claims for debt
collection.

Appealing to the court is the last choice for 99 % of those
who are owed money. This is explained very simply by the
presence of the so-called “blacklists” of counterparties with
whom the MMC enterprises stop working and prohibit the
work of subordinate or structural enterprises.

The very existence of such a policy of private enterprises is
not illegal. Moreover, the legislation regulating banking activi-
ties also provides for the possibility of banks, regardless of their
form of ownership, to terminate contractual relations with cli-
ents without any explanation at all.

Such a development of events will lead to both an increase
in unemployment and a general deterioration of the economic
situation in the country and certain regions.

Unfortunately, the processes are already taking place and
are deteriorating in different regions where the contractors of
MMC enterprises were registered.

We also consider it appropriate to note that it is the “white
sector” of the economy that is extremely important, because
the business that operates within the current legislation is so-
cially oriented, ensures the payment of taxes, wages and at the
same time is more flexible and adaptive.

Moreover, it is the counterparties of the MMC enterprises
that do not actively use the loopholes in the legislation on tax
minimization, applying schemes of hiring workers under civil
law contracts or individual entrepreneurs, because it is simply
not expedient, since in this case the customer will significantly
reduce the amount under the contracts (especially under ser-
vice contracts) in terms of allocating funds for wages.

The study purpose is to carry out a study on problematic
issues of economic activity during the armed aggression of the
Russian Federation against Ukraine, namely the legal regula-
tion of relations with enterprises of the mining and metallurgi-
cal sector, which will be important for legal advisers of enter-
prises, practicing lawyers, lawmakers, as well as representatives
of executive authorities, whose powers are to eliminate legal
gaps, with the provision of practical recommendations for im-
proving the norms of current legislation on the settlement of
relevant relations.

Objectives of the study:

1. To carry out a comprehensive analysis of the effective-
ness of the settlement of relations with enterprises of the min-
ing and metallurgical sector (in the conditions of armed ag-
gression).

2. To analyze the regulatory framework in terms of force
majeure circumstances arising in connection with the armed
conflict and the martial law introduced in Ukraine.

3. Based on the analysis, to provide proposals for possible
changes to the existing legislation in order to improve the effi-
ciency of the settlement of relations between enterprises, con-
sidering the issue of force majeure during martial law.

Methods. The study on problematic issues of legal regulation
of relations with enterprises of the mining and metallurgical sec-
tor, due to the armed aggression of the Russian Federation
against Ukraine, was carried out through study and analysis:

- regulatory and legal framework of Ukraine;

- scientific achievements of the authors in the relevant
fields.

Results. The current national legislation stipulates that in
the course of economic activity, and in the case of concluding
contracts, and transactions, the parties to the contract, the
participants in the relevant legal relations have the right to in-
dicate in the contract certain circumstances that may be un-
predictable and, in the opinion of the parties to the transac-
tion, may, in the event of their occurrence, allow them not to
fulfill their obligations, and therefore serve in the future as a
basis for exemption from civil and economic liability [7]. If a
party to the contract applies to the court with claims for recov-
ery of debt under the contractual obligations of its counter-
agent, it will be impossible to recover the relevant penalties
both under the contract and the law.

Several scholars consider it advisable to indicate a specific
list of circumstances in the contracts that can be considered
force majeure and, if they exist, the relevant consequences of
their application to regulate relations between business entities
[8]. This, in turn, will either exclude the possibility of manipu-
lation or minimize it.

We have already noted above that the Chamber of Com-
merce and Industry of Ukraine has already agreed that the ag-
gression of the Russian Federation against Ukraine is force
majeure. That is why, on 28.02.2022, the Chamber of Com-
merce and Industry of Ukraine published a letter stating that
the procedure for applying to the Chamber of Commerce and
Industry of Ukraine during the period of declared martial law
was simplified. The mentioned letter can be used by all busi-
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ness entities in order to confirm the occurrence of force ma-
jeure and the inability to fulfill the obligations of the party un-
der the contract.

The current legal framework provides for the procedure for
establishing and confirming force majeure. Such procedure is
directly established by the Law of Ukraine on Chambers of
Commerce and Industry in Ukraine. Although it should be
noted that the procedure provided for in the current law was
designed for civilian life, before the proclamation of martial law.

Thus, it was possible to establish the fact of force majeure
through the issuance of a certificate by the Chamber of Com-
merce and Industry of Ukraine, which indicated the existence
of certain circumstances. The issuance of the certificate could
be initiated by an entity that was a party to the relevant legal
relationship, and therefore a party to the contract that cannot
fulfill its obligations due to the occurrence of the relevant cir-
cumstances.

However, it is advisable to remember that the so-called
force majeure exempts a party to the contract from fulfilling its
obligations only during the period when such circumstances
are in force, but the party may not fulfill its obligations for a
certain period and cannot be held liable for this. Obligations
that have arisen before the onset of force majeure are valid, can
and must be fulfilled by the parties under the contract.

This is what we draw attention to, since a significant num-
ber of enterprises of the mining and metallurgical sector do not
fulfill their obligations under contracts and for periods that
arose before the introduction of martial law in Ukraine, hiding
behind the imposed martial law, force majeure.

Certainly, the legal fact of the establishment of martial law
in Ukraine is well known, the procedure for the proclamation
of martial law has been observed, the reason, in the form of
armed aggression, is more than relevant.

However, in order to avoid the practice of manipulation of
their rights, including the right to protection (economic inter-
ests), the party to the contract, the subject of legal relations to
which the other party to the contract has obligations, must be
sure that force majeure, as circumstances that do not really al-
low fulfilling their obligations, really take place.

The practice of commercial activity in Ukraine may be
manifested in cases where force majeure really exists, and due
to military operations, there is no real possibility to fulfill its
contractual obligations, or in cases where the enterprise is in
the territory where, although martial law has been declared,
there are no hostilities, no damage to infrastructure or indus-
trial capacities.

Thus, our own practice of supporting the commercial ac-
tivities of counterparties in the mining and metallurgical in-
dustry shows that some enterprises manipulate the facts and
use martial law as a pretext for non-fulfillment of obligations
under the contract, referring to the existence of force majeure,
in order to delay or even avoid its implementation. It is com-
pliance with the procedure that allows the subjects of the rel-
evant legal relations to act within the law and to be able to use
certain mechanisms. In the case of our research, this is the
possibility to indicate the existence of force majeure and not to
fulfill their obligations under the contract with impunity.

Thus, the first practical situation that we encountered in
practice just confirms the above risks and possible manipula-
tions, even though martial law has been in effect for a short
period of time (relatively), and at the time of writing, the situ-
ation has already taken place.

Regarding the example that became the practical basis and
motive for writing the article, we ask the scientific community
to pay attention to a real example. So, even before the intro-
duction of martial law in Ukraine, several agreements were
concluded between the public joint-stock company “A” and
the limited liability company “B”, according to which the lim-
ited liability company “B” fully fulfilled its obligations before
the introduction of martial law. According to these agree-
ments, the public joint-stock company “A” (an enterprise of

the mining and metallurgical complex) had to make payments
that would lead to the fulfillment of obligations under the
specified transaction (information about the enterprises has
been changed to protect the attorney-client privilege and per-
sonal data of the heads of the enterprises.)

Since 24.02.2022, certainly, the life of both ordinary
Ukrainians and the activities of legal entities have changed
radically. As we write above, in a short period of time, some
enterprises were destroyed, some lost the opportunity to con-
tinue their full-fledged work, including due to damage to the
material and technical base or lack of personnel due to evacu-
ation, and some received unprecedented logistical problems.

At the same time, returning to the practical situation that
served as an impetus for writing this article, it should be noted
that, with the introduction of martial law, the public joint-
stock company “A”, by means of mail correspondence with its
counterparty, began to refer to the existence of force majeure
and inform on the logistical, economic and security problems
that have arisen in Ukraine since the beginning of armed ag-
gression.

Public Joint Stock Company “A” unequivocally stated that
all the events taking place in Ukraine are beyond their control,
and therefore, are unpredictable and that the company has ob-
jective obstacles to fulfill its obligations under the concluded
transactions.

There is an interesting fact that the said legal entity, as a
confirmation of its subjective position, used the letter of the
Chamber of Commerce and Industry of Ukraine number
2024/02.0-7.1, officially published on the relevant website.

An additional problematic fact related to the settlement of
relations between enterprises of the mining and metallurgical
sector during the period of martial law was the fact that the
National Bank of Ukraine applied such a method for regulat-
ing financial activities in the middle countries as a moratorium
on certain types of payments both within and outside the bor-
ders of Ukraine, especially foreign currency payments.

However, the situation in question, as well as similar ones,
in the context of the topic proposed to the scientific commu-
nity, is that the mechanisms provided by national legislation
are universal and not perfect. Thus, it should be understood
that it is not enough to refer to force majeure and martial law
in contractual circumstances. It is quite clear that depending
on the region, the direction of the company’s activity, and the
number of employees (and employees of a particular gender
and age), each individual company may be in a completely dif-
ferent state compared to another, and therefore, to apply the
reference to “force majeure”, supporting them only with a let-
ter from the Chamber of Commerce and Industry of Ukraine,
without providing other evidence of damage, disruption of lo-
gistics chains, other problems in the activities of the company.

Additionally, we can pay attention to the fact that the
criminal law of Ukraine gives us such a concept as “causal
link”, which is quite acceptable for application in the pro-
posed topic.

A company that does not manipulate the legislation and
the situation in Ukraine must prove that there is indeed a con-
nection between the event (armed aggression, disruption of
logistics, damage or destruction of facilities, ban on settle-
ments or other force majeure circumstances) and the conse-
quences in the form of inability to fulfill its obligations under
the contract.

Unfortunately, such manipulative things are used by enter-
prises of the mining and metallurgical sector in relation to
their counterparties. One of the simplest facts used to avoid
the liability to fulfill obligations under the contract may be a
reference to the prohibition of cross-border payments or other
settlements.

In such cases, we consider it advisable to consider the rel-
evant Resolution No. 18 (24.02.2022) “On the operation of
the banking system during the martial law”, the Law of
Ukraine “On the National Bank of Ukraine”. According to

190 ISSN 2071-2227, E-ISSN 2223-2362, Naukovyi Visnyk Natsionalnoho Hirnychoho Universytetu, 2023, N° 1



these regulations, the NBU management has indeed taken
certain measures to regulate the activities of the banking sys-
tem and minimize risks and currency fluctuations. However,
the banks of Ukraine did not stop their activities, although
they were subject to certain restrictions, which at the time of
writing were eased, and bank branches continued their work
(except for the temporarily occupied territories and areas
where active hostilities are taking place). Regarding the re-
strictions on currency transactions in a certain period, it
should be noted that settlements under transactions are car-
ried out exclusively in the national currency, and this, not even
from a legal but purely logical point of view, allows us to assert
that it is impossible and incorrect to refer to this restriction as
“force majeure” in the middle of Ukraine [9, 10].

Paying attention to such justification of the impossibility to
fulfill obligations under transactions (contracts) as “imple-
mentation/application of measures to preserve employees and
their families”, which led to significant expenses of the enter-
prise, we should note that large enterprises have indeed begun
to use such justification, but without providing sufficient evi-
dence that the costs or the measures themselves were so critical
for the enterprise that they actually deprived it of the opportu-
nity to fulfill other obligations.

Therefore, in cases where the company (including the
MMC complex) wishes to refer to the occurrence of “force
majeure” in its activities, it has the obligation to provide the
necessary evidence that such circumstances occurred. Only in
this case such an enterprise will have a legal opportunity to
prove that such circumstances really did occur, in the absence
of relevant evidence, it is premature and unreasonable to as-
sume that there are legal grounds for non-fulfillment of its ob-
ligations.

In the situation described above, the limited liability com-
pany “B”, motivated, and in the manner prescribed by law (in
the paper, with confirmation of receipt, or by e-mail with a
digital signature), properly responded to the position of the
public joint-stock company “A”, having reasonably doubted
the existence of “force majeure”, which, in turn, did not de-
prive the former of the opportunity to apply to the commercial
court with a corresponding claim in the future.

In general, the current situation, which at the time of writ-
ing is not an isolated example, confirms that very often in to-
day’s economic conditions, your counterparty can manipulate
both the norms of the current legislation and the actual situa-
tion in Ukraine as a whole and in individual regions.

We believe that it is extremely important and relevant for
bona fide taxpayers and enterprises (counterparties) to under-
stand that in such cases, the party to the transaction has the
right to obtain specific confirmation that “force majeure” re-
ally takes place in the activities of your counterparty.

Since, in many examples that we worked with both within
the framework of scientific work in the preparation of this
study, and within the framework of advocacy work, dealing
with the practical component that motivated us to start the
study, we saw exactly the manipulation of the force majeure
mechanism.

It is quite expedient to amend the already signed agree-
ments (contracts), and to specify more thoroughly, in detail
and profoundly, in which cases we can talk about “force ma-
jeure”, how it is confirmed (can or must), the time limits dur-
ing which you must notify the other party of the occurrence of
such cases, the need to confirm the causal relationship be-
tween a certain event and the inability to fulfill its obligations.

In addition, in our opinion, such changes (requirements to
the contract) should be enshrined in law in order to prevent
large enterprises of the mining and metals industry and state-
owned enterprises, monopoly enterprises from manipulating
these issues and minimizing their risks at the expense of other
smaller enterprises, but in some cases more serious taxpayers.

Each specific case is unique and requires separate proof of
the presence or absence of specific facts, and their impact on

the activities of the enterprise, but the general mechanism can
and should be as universal and detailed as possible.

We believe that in any case, the circumstances that have
affected you, the degree and scope of their impact, your in-
ability to influence such circumstances, and certainly the con-
nection between the event and the consequences for you per-
sonally need to be proved. If the circumstances (including
those arising from the armed aggression against Ukraine) af-
fected you negatively, but have not stopped your activities, and
have left your company profitable (which is the case for most
of the mining and metals companies), you must fulfill your ob-
ligations under the contract.

Conclusions. Having considered the topic of problematic
issues of legal regulation of economic activity during the peri-
od of armed aggression of the Russian Federation against
Ukraine, namely, relations with enterprises of the mining and
metallurgical sector, we consider it extremely important to fo-
cus on such an aspect as “force majeure”, which arise due to
the introduction of martial law and serve in certain cases as a
mechanism for abuse of their rights by enterprises of the min-
ing and metallurgical sector.

We believe that considering the legal framework and prac-
tice of economic activity during martial law, and judicial prac-
tice on economic affairs during this period, the very fact of
armed aggression and hostilities on the territory of our country
does not need to be proved and can be considered as an ex-
ample of “force majeure”.

Each specific case in the relations between the parties to
the contractual relations (whether it is the supply of goods or
the performance of works) requires separate consideration,
with the proof of the existence of specific circumstances in the
activities of the counterparty (destruction or damage to the
material and technical base, lack of employees, other factors).

Existing agreements (contracts), especially those conclud-
ed before the beginning of armed aggression, need to be final-
ized and improved, which in turn will simplify the procedure
for judicial protection of the rights of counterparties in case of
appeal to the court.

Taking into account the fact that in certain cases powerful
enterprises (mining and metallurgical complex) have the eco-
nomic ability to fulfill their obligations under agreements
(contracts), and actual non-fulfillment may lead to bankrupt-
cy of their counterparties, we find it appropriate to consider
the possibility of amending the current legislation in terms of
limiting the right to refer to “force majeure” as a ground for
non-fulfillment of obligations, in case of continuation of prof-
itable activities by the enterprise that evades fulfillment of ob-
ligations in this period.

We also consider it expedient to amend the Code of Com-
mercial Procedure of Ukraine, directly to Chapter 6 “Proce-
dural Terms”, in which it is necessary to provide that cases on
debt collection under contracts during martial law and 6
months after its termination should be considered within 10
working days, including without the possibility of postponing
the consideration for a longer period for any reason, and sub-
ject to the participation of the parties in the court session by
videoconference or without the participation of the parties.

In order to implement the relevant state policy aimed at
regulating the relevant issue, ensuring the equality of econom-
ic entities before the law, and preventing the possibility of ma-
nipulation in the future, we consider it appropriate to analyze:

- the number of enterprises that have already gone bank-
rupt and those who will go bankrupt after the end of the armed
aggression due to the failure of the MMC enterprises to fulfill
their obligations to them;

- the number of lawsuits that have already been filed and
will be filed on the issues covered in the article, the defendants
which will be MMC enterprises;

- the term of consideration of the relevant cases in the
courts of the first and second instance of the courts of the rel-
evant jurisdiction, which will allow identifying gaps in the pro-
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cedural legislation and possible corruption ties between indi-
vidual judges and MMC enterprises.
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Mera. IIpoBectu mocCHiIKeHHsSI MPOOJIEMHUX IMTaHb
MPaBOBOTrO PEryJIIOBAHHS TOCIOAAPCHKOI MisUIBHOCTI B Iepi-
o1 30poiiHoi arpecii Pociiicekoi Denepariii mpotn Ykpainu, y
TOMY YHMCJIi BITHOCUH i3 MiINPUEMCTBAMU TipHUYO-MeTaIyp-
TifHOTO KOMIUIEKCY, 1110 Oy/e aKTyaJIbHO JIJIsI OPUCKOHCYJIb-

TiB MiINPUEMCTB, IOPUCTIB-TTPAKTUKIB, 3aKOHOJABIIiB, BJac-
HUKIB 3a3HAYEHUX MiAMPUEMCTB Ta iX CHiBpOOITHUKIB, a Ta-
KOX TpelCTABHUKIB OpraHiB BUKOHABYOI BJaAU, 10 MOBHO-
BaXeHb SIKMX HAJIEXKUTh YCYHEHHSI TPOTaJIMH 3aKOHOIABCTBA,
i3 HalaHHSAM MPaKTUYHUX pEKOMeHAAlliil 3 yIOCKOHAJIEHHS
HOPM YMHHOTO 3aKOHOMABCTBA ILIOIO PETYTIOBAHHS BiIIo-
BiIHMX BiTHOCHH i MiHiMi3allii MOXJIMBUX BUITAJKiB MaHiIy-
JISUiA YUHHUM 32aKOHOZIaBCTBOM.

MeTtoauka. BukopucroByBanucs 3araibHOHayKOBi METO-
IIA AOCJII>KEHHS MTPOLECIB Ta SIBUILL, & CaMe: METOAM aHAJIi3y
i CUHTe3y IS CTBOPEHHSI METOMOJOriYHOro arapaTty BH-
BUEHHSI HACJIIKIB BIUIUBY «(OpC-MaxkOpHUX 0OCTaBUH» Ha
NiSUTBHICTh MiAMPUEMCTB. A TaKOX criellialbHi METOIU 1OCIi-
TKEHHS, TaKi SIK: YTPYTIOBAaHHSI if CUCTeMAaTH3allisi TEOPeTUY-
HOTO Marepiajly Ha TeMy JOCJiIXXEHHS, JIOTIYHOIO y3araib-
HEHHST OCHOBHMX XapaKTepPUCTHUK.

PesyabraTu. [1poaHanizoBaHi npobJeMHi MUTaHHS Tpa-
BOBOT'O BPETY/IIOBAaHHS BIAHOCHH i3 MiANPUEMCTBAMMU TipHU-
YO-MEeTaTypriilHOro KOMILIEKCY, Y TOMY YMCJIi B aCMeKTi Mo-
CUJIaHHS TAMPUEMCTBAMU Ha «(DOpPC-MaKOpHi 00CTaBUHI»
K TMiACTaBY HEBUKOHaHHs CBOiX 000B’s13KiB. [IpoaHaiizoBa-
Ha TPaKTUKa MaHIMy/II0BaHHS KOHTPareHTaMU CBOIMM Tpa-
BaMU Ta BBEJICHUM BOEHHMM CTaHOM, HaJaHi MpOIo3ullii 10
3MiH YMHHOTO 3aKOHOJABCTBA, METOIO SIKUX € CIPOLIEHHS
MpOLEAYPU 3aXUCTY MiAMNPUEMCTB, IO BUMYILIEHO CTUKa-
I0ThCSI 3 HEOOXiAHICTIO 3BEPHEHHS 10 CYAY, 3a CTATHEHHSIM
3000B’513aHb 3 iHIIIOT CTOPOHM 32 JOTOBOPOM.

HaykoBa HoBu3Ha. [IpoaHasizoBaHi HOBiI acleKTH TpO-
OJieMaTUKM TIPaBOBOTO BPETYJIIOBaHHS B3a€EMOBIIHOCUH
IOPUANYHUX OCi0O (TTiATTPUEMCTB KOHTPAreHTIB) i3 MiAIIPUEM-
CTBaMM TipHUYO-METATYPriliHOr0 KOMIUIEKCY, uepe3 30poii-
Hy arpecito Pociiicbkoi @enepaliii BinHOCHO YKpaiHu, Ha
MPUKJIAAi BUKOPUCTAHHS KOHTPAreHTaMU MOXJIMBOCTI yXU-
JICHHS Bill BAKOHAHHS CBOIiX 3000B’s13aHb 3a Yroio0 (JI0ro-
BOpPOM), OOI'PYHTOBaHi MPOMO3Ullii, METOIO SIKUX € BIOCKO-
HaJIeHHsI HOPM YMHHOTO TOCIIOaPCHKO MPOIECYaTbHOTO 3a-
KOHO/IaBCTBA.

IIpakTyHa 3HaYUMiCTb. Pe3ynbTaTu TOCTIIKEHHS € BaX-
JIMBUMM JUISI IOPUCKOHCYJIBTIB, MPAaKTUKYIOUUX IOPUCTIB Ta
aJIBOKATIB, KEPIBHUKIB i OyXraiaTepiB MiANPUEMCTB y pa3i Mo-
TpeOU JOBeIeHHSI HasIBHOCTI KOHKPETHUX OOCTaBUH Y Hisl/ib-
HOCTi MiANMPUEMCTBA KOHTpareHta (3HUILEHHS YU YIIKO-
JIKEHHSI MaTepialbHO-TEXHIUHOI 6a3u, Opak CHiBpOOITHUKIB,
iHIII YMHHKMKW). 3HAYMMICTh JUISI 3aKOHOTBOPIIIB i OpraHiB
BUKOHABYOI BJaly B TOMY, 1110 BOHU MOXYTb 0€3M10CEPETHBO
MOKPAIIUTH HOPMATUBHO-TIPABOBY 0a3y.

KiniouoBi cioBa: eipruuo-memanypeitinuii komnaekc, nio-
npueEMcmeo0, KOHmpazeHm, Qopc-madicopHi 06cmasunu, npago-
8e pe2yNt08anHs, 3aKoH
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