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OF MARITAL STATE IN UKRAINE

Purpose. To develop tools, recommendations and proposals for improving international and national law in the sphere of en-

vironmental protection during the war.

Methodology. The methods used are critical analysis to establish that environmental protection during the war cannot be im-

plemented on the basis of current legislation; analysis and synthesis in the study on the state of national environmental law (EL); 

system analysis in the study on the state of international EL; content analysis to study the eff ectiveness of the protocols of Geneva 

Conventions; a systematic approach to building an EL-system, including bilateral and multilateral agreements; elementary-theo-

retical analysis to establish the narrowing of democracy in relation to punishment for environmental damage by military means; 

comparison which indicates the presence of hyperbolic signs of environmental damage during hostilities; abduction that leads to 

the conclusion that environmental protection should be systemic, continuous and permanent.

Findings. An analysis of national and international environmental law during the war was conducted. The following is indi-

cated: the presence of gaps in the legislation and the absence of legal norms of direct eff ect; the need for an information system for 

environmental monitoring together with the implementation of a systematic approach based on subsystems: from the legal fi xation 

of environmental damage to proposals for the adoption of legal acts. Recommendations for improving environmental law were 

developed.

Originality. An algorithm of the decision support system for operational management actions and strategic legal regulation of 

environmental protection during hostilities was developed. It is established that the legal protection of the environment should be 

systemic, continuous, and permanent.

Practical value. The proposed recommendations for improving international and national environmental law during the war 

can be used by lawyers and scholars. The developed algorithm of the decision support system can be applied in managerial and 

legal practice.
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Introduction. From the fi rst hours of large-scale military op-

erations, bombing, artillery and rocket attacks on large enterpris-

es, energy facilities, and oil depots were observed. Chemical 

tanks, gas pipelines were damaged, merchant vessels in the Black 

Sea were destroyed. This irreparably harms the environment.

Military actions damage not only the environment and 

natural resources of Ukraine, but also the biosphere of the 

planet. Their infl uence is cross-border. The negative impact of 

large-scale hostilities is present in all natural spheres: atmo-

sphere, surface and groundwater; soils; natural complexes; to-

tal disturbance of ecosystems.

Nowadays, Ukrainian reserves and sanctuaries, the fl ora 

and fauna of which are listed in the Red List, are being de-

stroyed.

Approximately ~ 200 protected areas of the Emerald Net-

work, which is ~ 2.9 million hectares, are being destroyed, for 

example, the world-famous biosphere reserve “Askaniia-No-

va”, natural parks “Azovo-Syvaskyi”, “Dzharylhatskyi”. They 

need protection at the European level because they ensure the 

survival of rare species.

The danger of large-scale pollution of water sources is raising 

the level of mine water as a result of disruption of technological 

maintenance of mines in the territories occupied by the aggressor.

Sonars are installed on the aggressor’s warships, which 

generate sound waves of  200 decibels, which leads to the 

death of dolphins. Therefore, a signifi cant reduction in the 

population of Black Sea dolphins is observed.

As of March 8, 2022, 232 fi res were extinguished in the 

area of more than 1,875 hectares, which is more than forty 

times the fi gures for 2021. More than half of these fi res are the 

result of hostilities. During large-scale hostilities, 26 large fi res 

were registered in forests with a burning area of more than 5 

hectares. Of these 26, 23 cases were the result of hostilities.

These threats should serve as an incentive for the forma-

tion of international legal norms on punishment for harming 

the planet’s biosphere.

Literature review. The dilemma between the need to help 

the military waging war against the aggressor and the need to 

protect the environment in the legal framework is raised in 

many scientifi c works, in particular in [1]. The diffi  culty of re-

solving the dilemma lies in the need to apply an interdisciplin-

ary approach and fi nd new forms of cooperation based on in-

ternational law [2]. A limiting factor in the legal framework is 

also the fact that the international environmental law applies 

only in peacetime. And during the armed confl ict, interna-

tional humanitarian law (IHL) is enforced, which only indi-

rectly implements the protection of the environment during 

the war [3]. The details of the IHL enforcement using the ex-

amples of the analysis of the Hague and Geneva law are given 

in [4]. In [5] it is proposed to take soft safety measures and to 

use the International Court of the Environment to ensure 

compliance with legally binding rules, which contradicts the 

provisions given in [3]. The concept of ecological peacebuild-

ing proposed in [6] also looks unrealistic because for its imple-

mentation all parties to the confl ict must have environmental 

protection, and this does not happen in practice. Environ-

mental characteristics are not “incentives for cooperation and 
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peace, not violence and competition” as declared in [7]. 

Therefore, the concept of ecological peacebuilding, despite at-

tempts to implement it in IHL, is unproductive. At present, 

the fragmented IHL documents on combating threats to the 

environment and human security do not have a comprehen-

sive conceptual framework that would include issues related to 

active confl icts, as noted in [8]. Many approaches have been 

proposed as a basis for the formation of the IHL system of le-

gal documents, in particular in [9], the time frame of war ecol-

ogy has been formalized as an “ongoing process of three inter-

secting stages: preparation, war (armed confl ict) and postwar 

activities”; in works [10, 11] monitoring of environmental 

damage is defi ned as an instrument of reasoned legal position. 

In [10], the Geographical Information System for Environ-

mental Monitoring in Wartime, which can be used to calculate 

the environmental risk indicator and manage it and which is 

used in our work, is proposed. Research [11] proposed meth-

odological approaches to monitoring three common forms of 

environmental degradation, which was also used in our study. 

Work [12] discusses legal mechanisms that provide opportuni-

ties for political intervention to mitigate the eff ects of hostili-

ties. Unfortunately, the proposals [12] are too general. Schol-

ars point out [13] the fragmentation, dispersion and non-com-

pliance of existing IHL documents related to environmental 

protection during the war. This applies even to local, non-in-

ternational armed confl icts, which is considered in [14]. A spe-

cifi c example is the analysis [15] of the results of the activities 

of the International Legal Commission (ILC) [16] on environ-

mental protection in connection with the armed confl ict and 

the inability to use ILC decisions as legal documents of direct 

eff ect. Before the start of the large-scale war in Ukraine and 

the total violation of all the norms of war by the aggressor, no 

one was ready for the need to directly use legal norms to pro-

tect the population and the environment. The situation is 

similar in the national legal framework. This is evidenced even 

by studies of Ukrainian scientists, which were conducted be-

fore the start of a large-scale war. In particular, [17] points to 

the limited conceptual framework of legal regulation of envi-

ronmental safety in the war zone, [18] states the inconsistency 

of Ukrainian legal documents with a fairly segmented IHL on 

environmental protection during the war, [19, 20] indicate the 

limited tools of public administration in the environmental 

sphere during the war due to lack of legal mechanisms.

Unsolved aspects of the problem. The analysis of scientifi c 

works indicates signifi cant gaps in the international and na-

tional legal framework to address the problem of environmen-

tal protection during hostilities. Therefore, the task of elimi-

nating fragmentation, dispersion and non-compliance with 

existing legal documents arises as well as the need to develop 

tools, recommendations and proposals for improving interna-

tional and national law in the sphere of environmental protec-

tion during the war.

The purpose of the article. To develop tools, recommenda-

tions and proposals for improving international and national 

law in the sphere of environmental protection during the war.

Methods. Using the method of critical analysis, it is estab-

lished that nowadays the problem of environmental protection 

during hostilities cannot be solved on the basis of current laws 

and regulations governing environmental protection, in par-

ticular, Resolutions of the Cabinet of Ministers of Ukraine 

(CMU), as they do not provide for martial law. The applica-

tion of the method of analysis and synthesis in the study on the 

state of the national legal sphere of environmental protection 

allowed establishing the still unregulated legal aspects, in par-

ticular: the legislative and regulatory acts do not take into ac-

count the consequences of violations for the environment; 

unsatisfactory condition of the system of state monitoring of 

the ecological state of the environment; ineff ective control 

over compliance with legislation in the sphere of environmen-

tal protection and failure to ensure the inevitability of liability 

for environmental damage: the emergencies that are present in 

environmental legislation do not include consequences for the 

ecology due to hostilities. The application of systems analysis 

has established that this problem is not properly regulated in 

international law also. Moreover, even the basic principles of 

environmental protection during large-scale hostilities have 

not been embodied in legal documents, except for general pro-

visions. In particular, this is evidenced by the use of the meth-

od of content analysis of the Additional Protocol of 1977 to the 

Geneva Conventions of 1949 on the protection of victims of 

international armed confl icts). For example, Article 35 of this 

document formulates the principle that the choice of methods 

or means of waging war is not unlimited. Part 3 of Article 35 of 

this document prohibits those methods of warfare that have 

the purpose of special wide, long-term and signifi cant damage 

to the environment or this damage is expected using the meth-

ods. But the implementation of these norms in legal practice 

has not taken place properly. That is, they do not have the 

force of direct eff ect. The results of the Rio Declaration on 

Environment and Development, which does not seem to en-

sure the formation of legal doctrine but considers only a list of 

principles of environmental law, in fact have long been in the 

discussion. This is especially true for the formation of legal 

standards of environmental law during large-scale hostilities.

There are provisions relating to the protection of the envi-

ronment during war only in the fi eld of international humani-

tarian law on armed confl ict.

The application of a systematic approach indicates the 

need to build a system of norms for environmental protection 

during hostilities, based on the basic provision that an integral 

factor of such a system is the obligation to protect the environ-

ment, and the use of bilateral and multilateral agreements that 

directly regulate the environment as elements of this system.

This is painstaking and long-term work, which is made 

impossible by the fact that the issue of environmental protec-

tion during the active phase of the war has not yet been consid-

ered relevant in international political relations, which, in 

turn, did not prompt consideration of international law relat-

ing to this issue.

The absence of these norms in international law, as de lege 

lata norms that ensure the lawfulness of legal documents, their 

actual enforcement in legal practice, indicates only the possi-

bility of relying on legal norms to be created – de lege ferenda.

The application of the method of elementary-theoretical 

analysis indicates that in the absence of even axiological provi-

sions that should form the legal basis for environmental protec-

tion during large-scale hostilities, democracy is narrowed to 

punish those who massively and purposefully destroy the bio-

sphere. This leads to the absence of penalties even for the delib-

erate destruction of the biosphere and speculation by the aggres-

sor of environmental issues as a means of pressure on the victim 

of aggression and to blackmail the world community. This is also 

facilitated by the fact that international law does not resolve the 

dilemma of implementing tasks due to military expediency and 

ensuring environmental protection. In practical terms – wheth-

er a threat of military defeat is worth the destruction of several 

hectares of forest, for example. Especially this concerns the side 

of the confl ict, which ignores all the provisions of international 

law on humanity and the norms and rules of hostilities.

The method of comparison indicates the presence of hy-

perbolic signs of damage to the environment during hostilities, 

due to the fact that international law in this sphere has many 

gaps. In particular, this applies to the existing outdated regula-

tions with diff erent objective and subjective conceptual appa-

ratus in this sphere of international law.

The application of the abduction method leads to the con-

clusion that the proper protection of the environment should 

be systemic, continuous, permanent. That is, the legal basis 

for environmental protection should not consider separate pe-

riods of peace and war (without division into non-internation-

al and world confl icts) while ensuring the basic principles of 

the environmental law.
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Results. Analysis of the current legal status of the problem 

of environmental protection during hostilities indicates that 

environmental security and its legal protection as an integral 

part of national security is mentioned in the legal framework. 

In particular, paragraph 9 of the Law of Ukraine “On Nation-

al Security” states: Ukraine’s security – protection of state 

sovereignty, territorial integrity, democratic constitutional or-

der and other national interests of Ukraine from real and po-

tential threats”. That is, legal norms for the protection of envi-

ronmental security should be considered as part of the legal 

system of national security. According to the Law of Ukraine 

“On Environmental Protection” – “ensuring the environ-

mental safety of human life – an integral condition for sus-

tainable economic and social development of Ukraine”. This 

Law (Article 3) formulates the principles of environmental 

protection, in particular: “the priority of environmental safety 

requirements, ... guaranteeing an environmentally safe envi-

ronment for human life and health; mandatory assessment of 

environmental impact; compensation for damage caused by 

violation of environmental legislation”, and others.

But adherence to these principles during hostilities is 

problematic. It is pointless to demand from the aggressor to 

comply with them. That is, the war creates new realities that 

require rapid adaptation of the legislative and regulatory 

framework.

There is some progress in this direction. For example, the 

Law “On Amendments to Certain Legislative Acts of Ukraine 

on Environmental Activities and Civil Protection for the Peri-

od of Martial Law and in the Reconstruction Period” was ad-

opted, but, in our opinion, this Law needs to be improved due 

to the complexity of the problem.

In general, there are currently no direct norms on causing 

environmental damage during hostilities in Ukrainian legisla-

tion. There are only indirect rules, for example, regarding the 

acquisition of a state of the natural environment that poses a 

threat to public health (according to Article 50 of the Law of 

Ukraine “On Environmental Protection”). Indirect norms 

make it much more diffi  cult to apply laws in legal practice.

There is a need to include military action in the list of en-

vironmental emergencies in the Law of Ukraine “On the envi-

ronmental emergency zone”. This Law, in particular, formu-

lates “the grounds and procedure for declaring a certain area a 

zone of ecological emergency; legal regime of the zone, condi-

tions of its change and termination; implementation of envi-

ronmental monitoring; grounds for recognizing legal entities 

and individuals as victims and compensating them for the 

damage caused; responsibility for violating the legal regime in 

this area”. Resolutions of the Cabinet of Ministers of Ukraine 

need similar adjustment: “On approval of the Regulations on 

the state environmental monitoring system”, “On approval of 

the Concept of protection and reproduction of the environ-

ment of the Azov and Black Seas”, “On approval of the Regu-

lations on the State Environmental Protection Fund”, “On 

Procedure development and approval of standards of ecologi-

cal safety of atmospheric air”.

Legislation on air pollutant emissions, state environmental 

control, environmental audit procedures, legal support of citi-

zens’ constitutional rights to a safe environment through pollu-

tion control, guarantees of compensation for damage caused by 

actions that lead to environmental hazards need to be revised.

It is necessary to speed up the adoption of the resolution of 

the Cabinet of Ministers “On some issues of deforestation in 

Ukraine and forest inventory under martial law” and amend-

ments to the Code of Administrative Off enses and the Crimi-

nal Code of Ukraine to strengthen liability for damage to fl ora 

during hostilities.

Budget items on environmental protection and restoration 

are not legally protected. This is confi rmed by signifi cant fl uc-

tuations in capital investment in the protection and restoration 

of the environment (Fig. 1) even before the active phase of 

hostilities.

This is also confi rmed by the analysis of the dynamics of 

expenses in actual prices for environmental protection by types 

of environmental measures before the period of large-scale hos-

tilities (Table), which indicates their signifi cant unevenness, 

especially in terms of capital investment, which certainly did 

not contribute to environmental measures. With the beginning 

of large-scale military operations and the mobilization of fi nan-

cial resources of the state to provide the army and assistance to 

the population and sectors of the economy in the case of de-

struction, the implementation of programs to fi nance environ-

mental activities has been signifi cantly reduced. That is, the 

declaration of environmental protection is not supported by the 

necessary fi nancial resources. For future periods, it is necessary 

to strengthen public and legal control over the observance of the 

appropriate level of fi nancing of environmental measures.

A general analysis of the international environmental law 

during hostilities has led to the following recommendations:

- there is a gap in the system of international law regarding 

the protection of the environment during hostilities because 

the existing legal norms relevant to this area are characterized 

by rudimentary nature, which, in particular, is due to the fact 

that environmental protection is neither the subject nor the 

object of existing regulations;

- legal instruments on this issue are scattered in various 

treaties, conventions, protocols, which causes a signifi cant de-

gree of inconsistency between them, and does not lead to an 

adequate level of legal protection of the environment;

- international legal documents in the sphere of the envi-

ronmental law are not able to ensure the protection of the en-

vironment during large-scale hostilities, so it is necessary to 

add the relevant legal provisions to such documents to be used 

in the active phase of the war;

- principle 24 of the Rio Declaration on Environment and 

Development, which is often seen as the application of the so-

called “customary norm” for the protection of the environ-

ment during armed confl icts, does not unambiguously express 

the principle of environmental protection during armed con-

fl icts; does not impose any obligations on the destroyer of the 

environment;

- since the protection of the environment in military con-

fl icts is based on customary humanitarian law, the regulations 

of this law, in particular, Protocol II of the Geneva Conven-

tions set very high thresholds for their application in practice;

- the status of the principles used to protect the environ-

ment during hostilities in customary humanitarian law does 

not reach the required level of acceptance by the international 

community and recognition as law;

- nowadays it is important to replace the principle of 24 

Rio Declaration on Environment and Development with a 

binding principle of general international law, not limited to 

the sphere of the environmental law;

- the set of international laws for the formation of the para-

digm of environmental protection as a common good of man-

kind should also be revised.

The Algorithm of decision support system is proposed 

(Fig. 2) for eff ective comprehensive implementation of opera-

Fig. 1. Dynamics of capital investment in environmental pro-
tection and restoration, thousand UAH
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Table
Dynamics of expenses in actual prices for environmental protection by types of environmental measures before the period of 

large-scale hostilities, thousand UAH
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tional management tasks and the formation of proposals to 

change the national legislative and regulatory framework and 

to make the necessary adjustments to the international law for 

the proper implementation of environmental protection in 

wartime. The urgency of its adoption is due to the complexity 

of the problem and the need for rapid changes in a signifi cant 

number of legal acts in various areas of law.

The primary task in this direction is to amend the legisla-

tion on the state environmental monitoring system. This mon-

itoring should be realized through the implementation of an 

integrated system approach, which must be based on the sub-

systems of environmental damage recording, primary process-

ing, transmission, storage and analysis of information on the 

impact of hostilities on the environment, development of rel-

evant forecasts of the consequences of adverse eff ects and de-

velopment of reasonable proposals for eff ective management 

decisions and proposals for the adoption of legal acts.

The first steps have already been taken to provide orga-

nizational support for monitoring at the state level. In par-

ticular, on March 1, 2022, the State Ecological Inspectorate 

of Ukraine established an Operational Headquarters to 

form a register of environmental damage due to the aggres-

sive war. The institution is responsible for recording, calcu-

lating and systematizing environmental damage, maintain-

ing a single register of damages, and analytical research on 

cases that pose a large-scale threat to the environment and 

public health. The Ministry of Environment, the State 

EcoInspection, the State Forestry Agency, the State Water 

Agency and other relevant institutional structures are in-

volved in this work.
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Also, on April 29, 2022, the Cabinet of Ministers approved 

amendments to the Procedure for Determining Damage and 

Losses Caused to Ukraine as a Result of Aggression. In addi-

tion, areas according to which the damage to the environment 

as a result of hostilities must be determined, have been signifi -

cantly expanded.

Conclusions. According to the results of the analysis of the 

legal provision of environmental protection during large-scale 

military actions, it can be stated that the Ukrainian legislation 

in this sphere was not ready for a large-scale war. The environ-

mental legislation of martial law at present is not even at the 

stage of adoption of regulations and legislation, but only at the 

stage of development.

The analysis pointed to the lack of eff orts of diplomats and 

environmental lawyers in the area of IHL on environmental 

safety during hostilities. The existing body of international le-

gal instruments contains gaps and has limited application. Le-

gal support for monitoring the impact on the environment 

during and after the end of the active phase of hostilities is not 

institutionalized at the international level. As a result, the ex-

isting international legal instruments cannot ensure the inevi-

tability of punishing the aggressors and make them compen-

sate for damage caused to the environment during hostilities.

The dynamics of the growth of threats increased signifi -

cantly. Delayed solution of legal issues increases the level of 

threats to Ukraine and the world. Nowadays, despite Russia’s 

war crimes, in particular in the sphere of radiation safety, ig-

noring Ukraine’s appeal, the IAEA does not exclude citizens 

of the aggressor state from making decisions to reduce the 

level of nuclear threats in Ukraine. And this threatens the 

world with a nuclear catastrophe.

To accelerate the adoption of legal acts of direct eff ect in 

the sphere of environmental safety and to increase compre-

hensively the eff ectiveness of regulatory infl uence, an algo-

rithm of the decision support system has been developed for 

both operational management and strategic legal regulation of 

environmental protection. The priority in this direction is to 

amend the legislation on the state environmental monitoring 

system, which should be implemented with a comprehensive 

system approach, which must be based on subsystems for envi-

ronmental damage, primary processing, transmission, storage 

and analysis of information on the impact of hostilities on the 

environment, development of relevant forecasts of the conse-

quences of negative infl uences and the development of appro-

priate reasonable proposals for eff ective management deci-

sions and proposals for the adoption of legal acts.

Recommendations for the systematic improvement of in-

ternational law in the sphere of environmental protection dur-

ing hostilities are proposed.

Specifi c proposals have been developed for priority chang-

es in the legislative and regulatory framework of the national 

environmental security during hostilities, such as, in particu-

lar, the inclusion of military action in the list of environmental 

emergencies in the Law of Ukraine “On the ecological emer-

gency zone”, adjustment of the Resolution of the Cabinet of 

Ministers: “On approval of the Regulation on the state envi-

ronmental monitoring system”, “On approval of the Concept 

of protection and reproduction of the natural environment of 

the Azov and Black Seas”, “On approval of the Regulations on 

the State Fund for Environmental Protection”, “On the Pro-

cedure for Development and Approval of Environmental Safe-

ty Standards”, legislative protection of budget articles on safe-

ty and restoration of the environment.
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Правове забезпечення екологічної безпеки 
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Мета. Розробити інструменти, рекомендації та про-

позиції щодо вдосконалення міжнародного й національ-

ного права у сфері захисту довкілля під час війни.

Методика. Використані методи: критичного аналізу 

для встановлення, що захист довкілля під час війни не 

може бути реалізований на базі діючого законодавства; 

аналізу й синтезу при досліджені стану національного 

екологічного права (ЕП); системного аналізу при дослі-

джені стану міжнародного ЕП; контент-аналізу для дослі-

дження результативності протоколів Женевських кон-

венцій; системного підходу для побудови системи ЕП, 

включаючи двох- і багатосторонні договори; елементар-

но-теоретичного аналізу для встановлення звуження де-

мократичності щодо покарання за нанесення екологічної 

шкоди військовим шляхом; порівняння - вказує на наяв-

ність гіперболічних ознак шкоди довкіллю за бойових 

дій; абдукції – підводить до висновку, що захист довкілля 

повинен мати системний, безперервний, постійний ха-

рактер.

Результати. Проведено аналіз національного й між-

народного екологічного права у часи війни. Указано: на 

наявність прогалин в законодавстві й відсутність право-

вих норм прямої дії; на необхідність інформаційної сис-

теми моніторингу довкілля за реалізації системного під-

ходу, що спирається на підсистеми: від правої фіксації 

екологічної шкоди до пропозицій прийняття правових 

актів. Розроблені рекомендації для вдосконалення еко-

логічного права.

Наукова новизна. Розроблено алгоритм системи під-

тримки прийняття рішень для оперативних управлін-

ських дій і стратегічного правового регулювання захисту 

довкілля під час війни. Установлено, що правовий захист 

довкілля повинен мати системний, безперервний, по-

стійний характер.

Практична значимість. Запропоновані рекомендації 

щодо вдосконалення міжнародного й національного 

екологічного права під час війни можуть бути використа-

ні правниками й науковцями. Розроблений алгоритм 

системи підтримки прийняття рішень може бути засто-

сованим в управлінський і правовій практиці.

Ключові слова: правове забезпечення, екологічна безпе-
ка, війна, підтримки прийняття рішень

 

The manuscript was submitted 06.11.21.


